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DECISION O F  T H E  U N I T E D  STATES 
W A S H I N G T O N .  D . C .  2 0 5 4 8  

FILE: B-2 119 17 DATE: November 15, 1983 

MATTER OF: DOD Contracts, Inc. 

DIGEST: 

1. 

2. 

Where the services sought to be procured 
under some, but not all, of an invitation's 
bid items are no longer required and the 
solicitation taken as a whole contemplates 
and authorizes only a single aggregate 
award for all the bid items, then the 
agency has the necessary cogent and compel- 
ling reason to cancel the invitation for 
bids after all bid prices have been 
exposed. 

A contracting officer may not award a con- 
tract under a specification knowing that 
the government's needs are different than 
that identified in the specification and 
that the specification accordingly must be 
changed after award. 

DOD Contracts, Inc. protests the cancellation by the 
Department of the Navy of invitation for bids No. N62472- 
83-C-5100 and the Navy's subsequent resolicitation and 
award of a contract for custodial services at the Aviatior. 
Supply Office, Philadelphia, Pennsylvania. DOD Contracts 
contends that there was no compelling reason to cancel the 
solicitation. We deny the protest. 

As originally issued on March 7 ,  1983, the first IFB 
included a single bid item and solicited bids for provid- 
ing custodial services at the Aviation Supply Office for a 
period of 12 months. By revision of ?.larch 21, the Navy 
divided the work to be performed between two bid items, 
the first of which was for custodial services at. three of 
the buildings at the  Aviation Supply Office c?xririg May 
1983, and the second of which was for custodial service at 
a l l  of the buildings for the I1 months frorn June 1983 to 
April 19134. 

The IFB required bidders not only to i n d i - c a t e  a price 
for each of the two bid items and a unit price for eaci: of 
the 11 months under item No. 2 ,  but also required bi.i.cters 



to submi t  a t o t a l  price a p p a r e n t l y  i n t e n d e d  by t h e  Navy t o  
r e p r e s e n t  t h e  s u m  of t h e  prices b i d  f o r  each i t e m .  
b i d s  were opened on A p r i l  21, DOD C o n t r a c t s ,  w i t h  a b i d  o f  
$447,800, appeared  t o  be t h e  f o u r t h  l o w  b idde r .  However, 
t h e  Navy s u b s e q u e n t l y  de t e rmined  t h a t  t h e  a p p a r e n t  l o w  
b i d d e r  had submi t t ed  an  incorrect b i d  form. F u r t h e r ,  
a f t e r  c o n s i d e r a b l e  d e l a y  d u r i n g  which t h e  Navy a t t e m p t e d  
to  c o n f i r m  t h e  b i d  p r i c e s  o f  t h e  a p p a r e n t  second and t h i r d  
l o w  b i d d e r s ,  t h e  Navy a l lowed  t h e s e  b i d d e r s  to withdraw 
t h e i r  b i d s .  A f t e r  t h e  a p p a r e n t  t h i r d  low b i d d e r  had 
r e q u e s t e d  wi thdrawal  o n  May 9 on t h e  b a s i s  of  a mis take-  
i n -b id  claim, t h e  Navy c o n t a c t e d  DOD C o n t r a c t s .  

When 

However, b e f o r e  a c o n f i r m a t i o n  o f  i t s  b i d  was 
r e c e i v e d  from DOD C o n t r a c t s ,  t h e  Navy de termined  t h a t ,  
s i n c e  a n  awardee would be unab le  t o  per form c u s t o d i a l  
s e r v i c e s  d u r i n g  May 1983 as c a l l e d  f o r  under  i t e m  N o .  I, 
t h e  IFB shou ld  t h e r e f o r e  be cance led .  On May 10 ,  1983 t h e  
Navy i s s u e d  I F B  N o .  N62472-83-B-5101 r e s o l i c i t i n g  f o r  t h e  
same s e r v i c e s  b u t  w i t h  t h e  s c h e d u l e  f o r  performance 
r e v i s e d  so as t o  r e n d e r  it p r o s p e c t i v e .  DOD C o n t r a c t s  
t he reupon  p r o t e s t e d  to  o u r  Off ice. 

When b i d s  were opened on May 31,  DOD C o n t r a c t s ,  w i t h  
a b i d  o f  $470,000, appea red  t o  be t h e  f o u r t h  low b i d d e r .  
The Navy, a f te r  a l l o w i n g  t h e  a p p a r e n t  low b i d d e r  t o  wi th-  
draw on t h e  b a s i s  o f  a mis take- in-b id  and d e t e r m i n i n g  t h a t  
t h e  second l o w  b i d d e r  had f a i l e d  t o  acknowledge a n  amend- 
ment i n c o r p o r a t i n g  a wage d e t e r m i n a t i o n ,  made award on 
J u n e  22 t o  t h e  t h i r d  l o w  b i d d e r ,  Dutch Boy C lean ing ,  on 
i ts  b i d  o f  $438,987. 

DOD C o n t r a c t s  a l l e g e s  t h a t  there was no compe l l ing  
reason to  c a n c e l  t h e  f i r s t  s o l i c i t a t i o n ,  s i n c e  t h e  r e v i -  
s i o n s  made i n  t h e  r e s o l i c i t a t i o n  were i n s u b s t a n t i a l  and 
c o u l d  e a s i l y  have been accompl ished  by m o d i f i c a t i o n  o f  a 
contract  e n t e r e d  i n t o  w i t h  an  awardee under  t h e  f i r s t  
s o l i c i t a t i o n .  DOD C o n t r a c t s  f u r t h e r  c o n t e n d s  t h a t ,  g i v e n  
a schedu led  b i d  opening  o f  A p r i l  2 1 ,  it is unreasonab le  t o  
assume t h a t  t h e  Navy e v e r  e x p e c t e d  to  make award d u r i n g  
A p r i l .  I n  s u p p o r t  o f  t h i s  c o n t e n t i o n ,  DOD C o n t r a c t s  c i t e s  
t h e  Navy's  c o n t i n u i n g  e f f o r t  to  make award even a f t e r  
May 1, a n  e f f o r t  which,  a c c o r d i n g  t o  DOD C o n t r a c t s ,  o n l y  
ended because  t h e  Navy de te rmined  t h a t  any award would go 
to DOD C o n t r a c t s .  DOD C o n t r a c t s  also a r g u e s  t h a t  t h e  
c a n c e l l a t i o n  and r e s o l i c i t a t i o n  exposed i t s  b i d  prices and 
c r e a t e d  a n  a u c t i o n .  
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%e have p r e v i o u s l y  h e l d  t h a t ,  because of t h e  po ten -  
t i a l  a d v e r s e  impact on t h e  c o m p e t i t i v e  b i d d i n g  sys t em o f  
c a n c e l i n g  a n  IFB a f t e r  a l l  b i d  prices have been exposed ,  
c a n c e l l a t i o n  must  be based  on c o g e n t  and compe l l ing  
r e a s o n s ,  - See  American M u t u a l  P r o t e c t i v e  Bureau, B-209192, 
May 3 ,  1983,  62  Comp. Gen. - , 83-1 CPD 469. Defense 
A c q u i s i t i o n  R e q u l a t i o n  S 2 - 4 0 4 . l ( b ) ( i i i )  (Defense  A c q u i s i -  
ti& C i r c u l a r  No. 76-17, September  1, 1978)  p r o v i d e s  t h a t  
a n  IFB may be c a n c e l e d  a f t e r  b i d  o p e n i n g  where t h e  sup-  
p l i e s  or s e r v i c e s  b e i n g  p r o c u r e d  are no l o n g e r  r e q u i r e d .  
Given t h e  l i k e l y  f u r t h e r  d e l a y s  i n  award and commencement 
of pe r fo rmance ,  t h e  Navy had a r e a s o n a b l e  b a s i s  to  con- 
c l u d e  t h a t  t h e  c u s t o d i a l  s e r v i c e s  s o l i c i t e d  under  b i d  i t e m  
N o .  1 o f  t h e  f i r s t  s o l i c i t a t i o n  were no l o n g e r  needed and 
t h e r e f o r e  a c o g e n t  and c o m p e l l i n g  reason to  c a n c e l  t h e  
s o l i c i t a t i o n  e x i s t e d .  

A d m i t t e d l y ,  where t h e  s o l i c i t a t i o n  i n c l u d e s ,  b u t  is 
I n o t  l i m i t e d  to,  work f o r  an  i t e m  which t h e  agency  d o e s  n o t  

n e e d ,  o r  h a s  a s o l i c i t a t i o n  d e f e c t  which d i r e c t l y  a f f e c t s  
o n l y  B p o r t i o n  of t h e  i n v i t a t i o n ' s  b i d  i t e m s ,  and t h e  
government  h a s  t h e  r i g h t  unde r  t h e  s o l i c i t a t i o n  to  accept 
any  i t e m  or g r o u p  o f  items o f  any  b i d ,  t h e n  t h e  c o n t r a c t -  
i n g  o f f i c e r  s h o u l d ,  i n  e f f e c t ,  c a n c e l  o n l y  t h e  a f f e c t e d  
p o r t i o n  of t h e  s o l i c i t a t i o n  and award the remainder .  -- See 
S c h i n d l e r  Haughton E l e v a t o r  C o r p o r a t i o n ,  B-200965, 
A p r i l  23,  1981, 81-1 CPD 315. However, a l t h o u g h  t h e  
s o l i c i t a t i o n  h e r e  d i d  n o t  c o n t a i n  an  e x p l i c i t  s t a t e m e n t  
t h a t  a s i n g l e  a g g r e g a t e  award f o r  a l l  t h e  b i d  items would 
be  made, a s  r e q u i r e d  by Defense A c q u i s i t i o n  R e g u l a t i o n  S 
2-201(a)  L ( v i i )  (Defense  A c q u i s i t i o n  C i r c u l a r  N o .  76-30, 
30 September  1 9 8 1 ) ,  n e v e r t h e l e s s  w e  b e l i e v e  t h a t  t h e  
s o l i c i t a t i o n  t a k e n  as  a whole c o n t e m p l a t e d  and a u t h o r i z e d  
o n l y  a s i n g l e  a g g r e g a t e  award f o r  a l l  t h e  b i d  items. - See 
G e n e r a l  Aero P r o d u c t s  C o r p o r a t i o n ,  B-191870, J u l y  25 ,  
1978,  78-2 CPD 70. N o t  o n l y  d i d  t h e  s o l i c i t a t i o n  i n c l u d e  
t h e  r e q u i r e m e n t  t h a t  o f f e r o r s  b i d  a t o t a l  price f o r  a l l  
t h e  b i d  i tems, b u t  t h e  "term o f  c o n t r a c t "  s e c t i o n  of t h e  
s o l i c i t a t i o n  a lso informed b i d d e r s  t h a t  t h e  c o n t r a c t  would 
be  e f f e c t i v e  f o r  a p e r i o d  of 1 y e a r .  F u r t h e r ,  t h e  v e r y  
d i v i s i o n  of work between t h e  b i d  items i t s e l f  s u g g e s t s  
t h a t  a s i n g l e  a g g r e g a t e  award was con templa t ed .  As a 
prac t ica l  matter it would be u n r e a s o n a b l e  t o  se lec t  one  
c o n t r a c t o r  t o  s u p p l y  c u s t o d i a l  s e r v i c e s  a t  t h r e e  b u i l d i n g s  
for t h e  f i r s t  month o n l y  t o  se lec t  a n o t h e r  c o n t r a c % o r  to  
s u p p l y  c u s t o d i a l  s e r v i c e s  a t  a l l  t h e  b u i l d i n g s  f o r  t h e  
n e x t  11 months. 

> 
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As for DOD Contracts' contention that any revisions 
made in the resolicitation could have instead been accom- 
plished by modification of a contract entered into with an 
awardee under the first solicitation, such a course of 
action would have been improper here. A contracting 
officer may not award a contract under a specification 
knowing that the government's needs are different from 
that identified in the specification and that the 
specification accordingly must be changed after award. - See D-K Associates, Inc., 62 Comp. Gen. 129 (1983), 83-1 
CPD 55; Allied Repair Service, Inc., 62 Comp. Gen. 100 
(1982), 82-2 CPD 541. 

The protest is denied. 

Acting Comptrolle? G-eneral 
of the United States 
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